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REASO NS O F TH E The Landlord appealed the Minister’s Order, claim- 


ing that the land in question was exempt from the 


à RENT REVI EW Act. The Landlord’s submission was that the de- 


finition of “rental unit” in section 1 of the Act, 


Ë tt = ARI NG BO ARD was not satisfied by the rental arrangement found 


si 
suit 
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in this particular case. The lessees had constructed 

the dwelling for their own personal use and the 

dwelling was not rented to the lessee. 

The board found that the lands did not satisfy 

the definition of “rental unit” since it was clear 
Le from the evidence, that these lands were rented by 
Volume 3, Issue 1 individuals for their own personal use and there 
was no indication that the sites contained permanent 
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Nae . 32 Decisions 
wd March. 1991 : “ structures which were rented or intended to be 
Ylarcn, bees rented, as specified in the definition of rental unit. 
ANS bY a RENT ON SUPERINTENDENT’S UNIT 
Pe Re ts, MNT és In the matter of 1259 - 1295 Huron Street, 


London 
Appeal No. S-1067-89, April 27, 1990 


The landlord appealed the Minister’s Order on the 
basis that the maximum rent declared for the rental 
unit occupied by the-superintendent did not include 
the amount by which the rent was reduced in con- 
sideration for thé superintendent’s services. _. 
The Board was satisfied that the rental unit was 

occupied by the superintendent, who was charged 

ei Ÿ a reduced rent for his’services. The Board found 
JUL 24 1392 ( that the landlord allowed the superintendent, 

ae $200.00 deduction per month from rent, in lieu of 
salary. The Board in its Order declared a maximum 
rent that reflected the amount paid by the super- 
intendent, plus $200.00 which the superintendent 
was allowed as payment for his services. 


DETERMINING THE LANDLORD 

IN A CO-OWNERSHIP 

In the matter of Unit #3, 2693-2697 Lakeshore 
Blvd. West, Etobicoke 

Appeal No. C-2900-88, June 29, 1990 


The tenant appealed on the basis that all co-owners 
of the co-ownership were jointly the landlords and 
that a single whole building review application 
should have been made for all the rental units, 
which constituted one residential complex. 


(This volume is published in compliance with The Board examined the co-ownership agree- 
section 47 of the Residential Rent Regulation Ginna HR d 
Act, 1986) ment and found that each unit owner owned a 

i i percentage share of a building and could give pos- 


session of that specific unit. Therefore co-owner 
of unit #3 was the landlord of that unit. 
Consequently, the Board found that since the 
co-owner is assigned the exclusive rights of pos- 
session to a designated unit, the co-owner may 
bring a separate application for rent review in 
respect of that unit. In its decision, the Board relied 
we on two cases in the area of co-ownership, Medeiros 
7 Be ae ee Sesion: et al. v. Fraileigh (1984, 40 O.R. (2nd) 793 
Hearings de révision (Div.Ct.) and Leibert v. the Residential Tenancy 


Commission, (1983), (Ont.Div.Crt.) [unreported]. 


Ontario Board des loyers 


BOARD EXAMINES PARTIAL PURCHASE 
BETWEEN SPOUSES 

In the matter of 231 Kent Street, Whitby 
Appeal No. C-0113-89, June 20, 1990 


An appeal was filed by the landlord requesting the 
Board to recognize the increased financing prin- 
cipal on the residential complex, resulting from a 
partial purchase between spouses. The landlord- 
husband claimed to have purchased the wife’s fifty 
percent equity in the residential complex, for 
which he gave a promissory note. The resulting 
increase in financing principal was being claimed 
by the landlord to justify a rent increase to be 
passed through to the tenants. 

The Board acknowledged that the evidence 
supported that there was a transfer of title from the 
wife to the husband and that a promissory note 
existed. However, there was no evidence to sup- 
port that the husband had made any payments 
pursuant to the promissory note. The Board con- 
cluded that for the purposes of rent review there 
was a non-arm’s length transaction within the 
meaning of section 4, of O.Reg.440/87 and the 
acquisition costs related to the partial purchase 
were not recognized in the financing principal. 


BOARD ACCEPTS AUDITED FINANCIAL 
STATEMENTS TO SUBSTANTIATE 
LANDLORD’S OPERATING COSTS 

In the matter of 100 Wingarden Court, 
Scarborough 

Appeal No. C-2863-88, June 21, 1990 


The tenant’s appeal claimed that the landlord 
should be required to prove operating costs by 
submitting original invoices, bills and receipts 
and not be permitted to rely on figures contained 
in audited financial statements. The tenant was 
concerned that these financial statements included 
the costs of another residential complex owned by 
the landlord. 

The landlord called as an expert witness, the 
accountant who completed the audits on the 
residential complexes. The expert witness reviewed 
the accounting procedures employed, stating that 
the costs for each of the landlord’s residential 
complexes were distinguished by codes, so that 
the costs of one complex would not be reflected in 
the financial statements of the other residential 
complex owned by the landlord. 

The Board found that audited financial statements 
as compiled and submitted by the landlord, reflected 
only the costs of operating 100 Windgarden Court. 


ACQUISITION COSTS 

In the matter of 605-2760 Carousel Crescent, 
Gloucester 

Appeal No. E-1758-88, April 30, 1990 


A common hearing pursuant to subsection 101(6) 
was held for thirty-three separate residential 
complexes owned by different landlords. The 
Notices of Appeal filed by the landlords all 


included the issue, that the Minister’s Order did 
not recognize the Mortgage Buy-Down Fees and 
Rental Revenue Guarantee Fees, as part of the 
acquisition costs for the purpose of determining 
maximum allowable financing costs. 

The Board examined the purchase agreements 
and was satisfied that Mortgage Buy-Down Fee 
and Rental Revenue Guarantee Fee were part of 
the total contractual price paid by each landlord. 
The Board found that these costs properly con- 
formed to the definition of acquisition costs con- 
tained in the regulations and included them in the 
purchase prices for the purpose of determining 
maximum allowable financing costs. 


SUBSTANTIAL COMPLIANCE WITH 
MAINTENANCE AND OCCUPANCY ORDER 
In the matter of 68 Hollywood Crescent, Toronto 
Appeal No. C-1679-89, June 26, 1990 


An Order was made on the Minister’s own motion 
under subsection 15(4) of the Act, wherein the 
Minister ordered that any increase in rent for the 
residential complex affected by a maintenance and 
occupancy Order not be collected by the landlords 
until the Minister receives a report from the 
Residential Rental Standards Board, that the 
residential complex is in substantial compliance 
with the maintenance and occupancy order. 

The landlords appealed, indicating that they had 
made all necessary repairs cited in an Order from 
the Department of Building and Inspections. They 
corroborated this statement with a letter from the 
District Manager of the City of Toronto’s Depart- 
ment of Building and Inspections. 

The Board accepted the landlords’ evidence in 
respect of their compliance with the work orders. 
This evidence was also supported by a letter from 
an administrative officer with the Standards 
Board. The letter stated that based on the com- 
pliance information received from the City of 
Toronto, it will be closing its file on this matter. 

The Board found that the landlords were entitled 
to a termination of the Order of the Minister 
suspending and forfeiting the collection of rent 
increases and set aside the Minister’s Order. 


AGENTS ARE REQUIRED TO FILE 
AGENCY AUTHORIZATION 

In the matter of 22 Marley Place, Unit #6, 
London 

Appeal No. S-1107-89, May 1, 1990 


The tenant’s association named in the agency 
authorization was an unincorporated association. 
The Board stated that unincorporated associations 
are not legal persons and therefore could not be 
named as the tenant’s legal representative. 

The Board issued a written direction to the 
parties and to their agents granting an extension of 
time and directing the tenant to file a valid agency 
authorization form. The Board received no response 
to their direction and found that there was 
insufficient information on the file to make a 
determination, and dismissed the appeal. 


NOTICES OF RENT INCREASE DO NOT 
MEET REQUIREMENTS OF THE ACT 

In the matter of Apartment #1, 180 Queen 
Street, Port Perry 

Appeal No. C-1555-89, July 20, 1990 


The landlord appealed a rent rebate Order on the 
grounds that the increases requested by the land- 
lord were within the permissable guideline 
amounts and below the current maximum rent. 
The landlord stated that he was a new landlord at 
the time of the giving of the notices of rent in- 
crease and was not aware of the notice require- 
ments under section 5 of the Act. The landlord 
gave one verbal notice of rent increase to the 
tenant and two written notices of rent increase 
which were served on the tenant less than ninety 
days before the effective date of rent increase. 

The landlord requested that the Board in its 
calculation of rent rebate postpone the effective 
date of the rent increase specified in the written 
notices and that this would then satisfy the ninety 
day notice requirement. The Board found that 
neither the verbal nor the written notices of rent 
increase complied with the Act and dismissed the 
landlord’s appeal. 


LANDLORD DISPUTES USE OF 
PREVIOUS ORDER 

In the matter of Apartment #5, 466 MacLaren 
Street, Ottawa 

Appeal No. E-0328-89, August 1, 1990 


The landlord appealed the Minister’s Order for 
rent rebate, stating that a previous Order on the 
residential complex should not have been con- 
sidered without first providing to the parties that 
information, pursuant to clause 31(b) of the Act. 

The Board found that the previous Order of the 
Minister was not new information and that the 
Board would not reconsider the matters dealt with 
under the previous Order. 


RENT INCLUDES THE VALUE OF THE 
TENANT’S SERVICES 

In the matter of Unit #1, 25 Laurel Street, Ottawa 
Appeal No. E-1135-89, August 9, 1990 


The landlord had appealed the Order of the 
Minister on the grounds that the rent charged a 
previous tenant had been reduced for services 
provided by that tenant. Both the landlord and the 
previous tenant had valued the caretaking services 
and appliances at $30.00 and $25.00 respectively. 
The Board accepted the value of caretaking ser- 
vices and appliances provided by the previous 
tenant and found the total basic unit rent included 
a combination of both monetary consideration and 
the value for services and appliances. Considering 
these factors in the calculation of excess rent owing, 
the Board found no excess rent owing to the tenant. 


WHO IS LANDLORD WHO HAS TO APPLY 
In the matter of 275 Manse Road, Scarborough 
Appeal No. C-0485-88, July 13, 1990 


This matter concerns a whole building review 
application intended to increase the rent for thirty- 
three rental units. On appeal, the Board examined 
who was the landlord and determined that there 
was not just one landlord, but that there were in 
fact eleven landlords. Each of the eleven landlords 
was a separate corporation owning three units, and 
each of the corporations was a general partner in 
eleven corresponding limited partnerships. 

The Board rejected the arguments on behalf of the 
landlords that the thirty-three rental units should 
be treated as one residential complex, simply 
because the rental units shared common services, 
were in close physical proximity and the partner- 
ships shared accounting work. The Board concluded 
that each of the eleven corporations was a landlord 
of a separate residential complex consisting of three 
rental units and should have individually applied 
to the Minister for an above guideline rent increase. 
The Board dismissed the application. 


ACQUISITION COSTS CONSIDERED 
In the matter of 16 Torrington Place, Ottawa 
Appeal No. E-1091-89, August 13, 1990 


The landlord appealed the Minister’s Order on the 
basis that both acquisition costs and financing 
costs had been underestimated. 

The Board examined the materials filed by the 
landlord and accepted the legal fees and disburse- 
ments, building inspection fees, air test inspection 
fees, and land transfer tax, as allowable acquisition 
costs under section 1 of Ontario Regulation 
440/87. The Board also found that a promissory 
note of $10,000.00 can be recognized as a legiti- 
mate financing expense of the residential complex 
under section 26 of Ontario Regulation 440/87. 


BOARD RECOGNIZES FINANCING COSTS 
FOR INITIAL 12 MONTHS OF OWNERSHIP 
In the matter of 53-71 Godstone Road, North York 
Appeal No. C-1267-89, July 5, 1990 


The landlord purchased the residential complex in 
the projected year. The Minister’s Order reflected 
the previous landlord’s revenue for the base year, 
while recognizing financing costs for only part of 
the projected year, starting at the date of purchase 
of the complex. The landlord in the Notice of 
Appeal requested an amendment to the accounting 
periods in order to have financing costs recognized 
for a full twelve months in the projected year. 

The Board was of the view that where a residen- 
tial complex is purchased in the projected year, the 
determination of financial position should be cal- 
culated for the base year using revenue and 
operating costs of the previous landlord, but the 
findings for financial loss should be calculated 
using only the current landlord’s financing costs 
that would otherwise be allowed and that have or 
will be allowed during the ‘nitial 12 months of 
ownership of the current landlord. The Board 
found that no change to the accounting periods 
was necessary under the circumstances. 


CALCULATION OF RENT AND 

REBATE PERIOD 

In the matter of 146 Steward Street, Unit #84, 
Ottawa 

Appeal No. E-0019-90, November 13, 1990 


The tenant maintained that the Minister did not 
properly calculate the rent actually paid during the 
period under review. He further requested that the 
rebate period be extended by an extra three months. 

The Board found that the facts reported by the 
tenant were accurate and were supported by written 
evidence. The Board considered that the request to 
extend the rebate period by three months was 
reasonable as it would avoid the parties having to 
go through the administrative process of securing 
another order to cover the rebate for the additional 
three months. 


OPERATING COSTS RECOGNIZED 
In the matter of 146 Stewart Street, Ottawa 
Appeal No. E-0040-90, November 19, 1990 


The Minister disallowed all operating costs and 
made no determination for financial loss and relief 
of hardship. The landlord appealed the Minister’s 
Order. The Board determined that the landlord 
had submitted actual operating costs, but had not 
submitted the costs for a superintendent because 
there was no superintendent for the relevant time 
period. 

The Board found that the Minister’s decision to 
deny all the operating costs because one particular 
cost is unsubstantiated is unreasonable and un- 
supported by the legislation. If a landlord fails to . 
substantiate a particular cost, then that particular 
cost and no other should be left out of the calcula- 
tion of operating costs. 


LANDLORD FAILS TO MEET 

BURDEN OF PROOF 

In the matter of 34-38 Heydon Park Road, 
Toronto 

Appeal No. C-1665-89, October 31, 1990 


The Board examined the landlord’s capital 
expenditure costs and stated that the burden of 
proof rests on the landlord to prove the costs 
claimed in his whole building review application. 
The Board was an impartial adjudicator, not an 
advocate for either of the parties. As such it was 
not the function of the Board to explain dis- 
crepancies in the costs and invoices submitted by 
the landlord, nor was it the Board’s responsibility 
to sort out and categorize the materials submitted 
by the landlord in support of his application. 

The Board denied the landlord certain capital 
expenditure costs on the basis that the invoices and 
cancelled cheques did not reconcile, and the 
landlord had not provided an explanation for these 
discrepancies. 


BURDEN OF PROOF ON PARTY WHO 
MADE INITIAL APPLICATION 
In the matter of 40 Falesy Avenue, Unit #3, 


Kitchener 
Appeal No. S-1298-89, October 15, 1990 


The tenants in support of their claim for rent 
rebate, relied on a typewritten letter addressed 
“To Whom It May Concern” which they claimed 
had been signed by the prior landlord. The letter 
stated that the prior landlord was the owner and 
landlord “during 1 Nov 86’’, and that “the rentals 
of the units during that time are as shown”. The 
date of November 1, 1986 and the rent amounts 
were entered by hand in blank spaces provided, 
followed by an unwitnessed signature. 

The Board relied on subsection 102(4) of the 
Act which states that the burden of proof lies on 
the party who made the initial application and 
stated the “during 1 Nov 86”’ was a date and not a 
rental period. The Board found that the evidence 
and documentation did not provide sufficient 
credibility to enable the Board to make a determina- 
tion of a lawful rent and maximum rent necessary 
in the calculation of excess rent owing. The 
application was therefore dismissed. 


WITHDRAWAL OF SERVICES 

AND FACILITIES 

In the matter of 66 Isabella Street, Toronto 
Appeal No C-0554-89, October 22, 1990 


In 1975, the landlord purchased the residential 
complex and as part of that purchase, the landlord 
agreed to pay, on a yearly basis to the vendor, fifty 
percent of the costs of running the recreational 
facilities located in the building next door to the 
residential complex. 

The tenants’ right to use the recreational facili- 
ties were included in the basic unit rent and the 
landlord issued membership cards to the tenants 
in its name, so that the tenants could enter into 
the recreational facilities. 

The landlord was delinquent in paying its share 
of the costs to maintain the recreational facilities 
pursuant to the terms of the agreement and the 
tenants were ultimately cut off from using the 
facilities in June 1984. 

The Board accepted the landlord’s argument 
that it did not have the jurisdiction to retroactively 
lower the basic unit rent as of June 1984, when the 
services and facilities were withdrawn. However, 
the Board did incorporate the value of the with- 
drawal of the services and facilities as a component 
of this rent review, which was the first rent review 
since the withdrawal occurred. 


FORFEITURE OF RIGHT TO COLLECT 
RENT INCREASE BECAUSE OF 
SUBSTANTIAL NON-COMPLIANCE WITH 
MAINTENANCE AND OCCUPANCY ORDER 
In the matter of 105 West Lodge Avenue, Toronto 
Appeal No. C-0523-89, November 9, 1990 


ae tenants appealed on the basis that the 
Minister’s Order was discriminatory, as it had no 
effect on units where the rent increase was 
effective before October |, 1989. 


The Board found that the landlord was dilatory, 
without reasonable excuse, in rectifying the bad 
maintenance problems. The Board also determined 
that all tenants had lived with the lack of repairs 
for an extended period of time and that it would 
be unfair to require tenants to pay a rent increase 
solely because their anniversary date preceded 
October 1, 1989. The Board relied on section 15 
of the Act and ordered September 1, 1988 be an 
effective date of suspension and forfeiture of the 
landlord’s right to increase and collect rent. 


SECTION 128 OF THE RESIDENTIAL 
TENANCIES ACT APPLIED 

In the matter of Granite Manor, Unit #106, 
36 Herkimer Street, Hamilton 

Appeal No. S-0040-90, October 5, 1990 


The landlord appealed the Order of the Minister 
on the basis that the Minister had failed to apply 
section 128 of the Residential Tenancies Act, 
R.S.0.1980, c.452, by not taking into con- 
sideration the complete renovation of the rental 
unit in 1984. 

The Board, relying on section 128 of the R.T.A., 
found that the addition of an extra 320 square feet 
to the existing rental unit resulted in the creation 
of a new unit and accepted the rent registered by 
the landlord. 


COMMERCIAL ZONING DOES NOT PROVIDE 
AUTOMATIC EXEMPTION FROM THE ACT 
In the matter of Apartment D2, 1947 Dundas 
Street West, Toronto 

Appeal No. C-1689-89, October 19, 1990 


The landlord brought an appeal on the basis that 
the premises rented was not a rental unit as defined 
by the Act, because the premises was zoned as 
“light industrial commercial”, pursuant to a City 
of Toronto zoning bylaw. 

The Board found that although the premises in 
question was in an area that was zoned for com- 
mercial use, this in itself did not mean that the 
present use was of a commercial nature. The 
Board considered the actual use and was satisfied 
that the evidence showed the premises to be used 
primarily as residential and therefore the Board 
was able to make a determination under section 95 
of the Act. 


NOTICE OF APPEAL 

In the matter of 7 and 9 Roanoke Road, 
North York 

Appeal No. C-2968-88, January 23, 1991 


The tenants’ appeal was in the form of a letter to 
the Minister indicating the intent to appeal. The 
landlord admitted receiving a copy of this letter. 
At the hearing the landlord’s agent argued that the 
tenants must file a Form 5 (Notice of Appeal) in 
order for the appeal to be valid. 

The Board ruled that to disallow the appeal 
would be prejudicial to the tenants, where the 
intent to appeal was obvious. However, the Board 
did allow for an adjournment and an extension of 
time for the tenants to serve a Form 5 Notice of 
Appeal on the landlord. 


TENANTS APPEAL THE MINISTER’S 
ORDERED JUSTIFIED RENT INCREASE 
OF 0.00% 

In the matter of 58 Elgin Street, Belleville 
Appeal No. E-0069-90, April 5, 1991 


The tenants appealed the Minister’s Order allow- 
ing a total justified rent increase of 0.00%, on the 
basis that the withdrawal of services and facilities 
by the landlord should reflect a reduction in the 
current maximum rent as exists in the base year. 

The Board found that the value of the withdrawal 
of services and facilities resulted in a negative 
allowance which exceeded the positive valued 
components of the total allowance justified by the 
landlord. However, the Board found that there was 
no jurisdiction under the Act to reduce the current 
maximum rent in the base year and affirmed the 
Minister’s Order. 


BOARD LIMITS LANDLORD’S RENT 
INCREASE TO THAT STATED 

IN APPLICATION 

In the matter of Bradley Park, Units 1-62, 
1095 Jalna Boulevard, London 

Appeal No. S-1280-89, February 18, 1991 


The landlord filed a whole building review appli- 
cation to justify 5.81 % retroactive rent increases, 
with a first effective date of August 1, 1985. The 
Board found that the landlord justified a total rent 
increase of 29.86% 

The Board decided to exercise its discretion 
under section 90 to not award to the landlord a rent 
increase in excess of that applied for. As a result, 
no phase ins for financial loss and economic loss 
would follow from the Board’s Order. 

The Board stated that the landlord only gave 
notice of rent increase for the amount proposed in 
the application and therefore was not prejudiced, 
since the Board had allowed what the landlord had 
proposed. Further, the landlord was not prohibited 
from applying in a subsequent application for 
financial loss and economic loss. 


BOARD DOES NOT INCLUDE REGISTERED 
RENTS IN CALCULATION OF MAXIMUM RENT 
In the matter of 34 Davidson Street, 

St. Catharines 

Appeal No. S-0312-90, March 14, 1991 


The landlord appealed on the basis that the rents 
registered were less than those legally being 
charged. Therefore, the rent registry information 
was incorrect and should not be relied upon by the 
Board in its calculation of maximum rent. In order 
to satisfy the Board that higher rents were actually 
being charged as of July 1, 1985, the landlord was 
required to submit all receipts for monthly unit 
rents for each individual unit, paid in the years 
1984 and 1985. The Board was satisfied by the 
landlord’s evidence, and accepted that the landlord 
had taken all increases permissable by the Act, 
since the last whole building review Order in 1982. 


LANDLORD’S PAYMENTS TO 
MANUFACTURER CONSIDERED IN 
CONTINUING CAPITAL EXPENDITURE 
In the matter of Casadolfo Apartments, 
1770 Paris Street, Sudbury 

Appeal No. N-1032-89, January 11, 1991 


The Minister’s Order denied the landlord a capital 
expenditure allowance for elevator replacement, 
on the basis that the capital expenditure was not 
substantially completed. On appeal, the landlord 
claimed that the replacement of the elevators had 
been delayed by the inability of the manufacturer 
to deliver and that the landlord had already paid 
$60,000.00 for the replacement. 

The Board found that, although the elevator 
replacement was not completed, the landlord had 
incurred and expense of $60,000.00 which was 
recognized as a capital expenditure in this rent 
review. The Board also found that the elevator 
replacement was a continuing capital expenditure 
pursuant to section 10 of O.Reg.440/87. 


VIDEO TAPE EVIDENCE PRESENTED 
AT HEARING 

In the matter of 1375, 1401, 1405, 1435, 
Prince of Wales Drive, Ottawa 

Appeal No. E-0001-90, February 11, 1991 


During the hearing, the Board allowed the tenants 
to present a video tape showing the residential 
complex. The video tape was in support of the 
tenant’s allegations that there had been a change in 
the standard of maintenance and repair pursuant to 
clause 75(f) of the Act. 

After viewing the video, the Board found that it 
failed to convince the Board that there had been a 
“change” in the standard of maintenance and 
repair, within the relevant time period set out in 
subsection 59(1) of O.Reg. 440/87. The Board 
also considered the oral evidence of the tenants 
regarding this issue and found it to be inconclu- 
sive, as it did not meet the time requirements set 
out in the legislation. 


DISMISSAL OF APPLICATION DUE TO 
LACK OF PRIMA FACIE EVIDENCE 

In the matter of Unit #601, 368 Oxford Street 
West, London 

Appeal No. S-0122-90, January 8, 1991 


Both the landlord and the tenant appealed the 
Minister’s rent rebate Order. The landlord attended 
at the hearing. The tenant did not attend the hear- 
ing, nor was the tenant represented by an agent. 

The Board determined that appropriate Notices 
of Hearing were sent to all parties and their agents 
and proceeded with the hearing. The Board heard 
evidence and submissions from the landlord and 
reviewed the materials filed by both of the parties. 
The Board found that a prima facie could not be 
established to determine the amount of rent 
actually paid by the tenant and dismissed the 
tenant’s application. 


BOARD CONSIDERS LANDLORD’S 
INACTION IN DETERMINING ONGOING 
AND DELIBERATE NEGLECT 

In the matter of 468 Ottawa Street, Hamilton 
Appeal No. S-1195-89, March 21, 1991 


The Board examined the contracts and letters 
submitted by the landlord, including letters from 
Canada Mortgage and Housing Corporation in 
determining whether the capital expenditures 
claimed were a result of ongoing and deliberate 
neglect. Based on this evidence, the Board was 
able to determine that finances were available 
and that the costs of the improvements increased 
when contracts were delayed and subsequently 
re-negotiated by the landlord. 

The Board was not satisfied that the delays were 
beyond the control of the landlord, which resulted 
in higher capital costs. The Board found that the 
higher costs were directly related to the landlord’s 
ongoing and deliberate neglect. The Board deter- 
mined that a 10% reduction of the justified rent 
increase should be allowed in recognition of the 
landlord’s ongoing and deliberate neglect. 


VALUE OF THE CHANGE IN STANDARD OF 
MAINTENANCE AND REPAIR 

In the matter of 901 to 918 Borthwick Avenue, 
Ottawa 

908 to 966B Cummings Avenue, Ottawa and 
968 to 1030 Cummings Avenue, Gloucester 
Appeal No. E-1138-90, January 29, 1991 


The Board found that there was a change in the 
standard of maintenance and repair within the time 
periods set out in section 59 of O.Reg.440/87. To 
quantify the extent of the change, the Board com- 
pared the 4.3 % of the total operating costs devoted 
to maintenance by the landlord and the 15.51% 
weight assigned to maintenance in the Building 
Operating Cost Index (BOCI). 

The Board calculated the difference between the 
actual percentage and the BOCI percentage deter- 
mining the difference to be 11.21%. The Board 
also found that approximately one-third of the 
deterioration that had occurred was with the review 
period and calculated that one-third of the 11.21% 
of the calculated operating costs was a reasonable 
value of the change. The Board then deducted this 
amount from the otherwise justified rent increase. 


EXEMPTION CLAIMED UNDER CLAUSE 
4(1)(J) 

In the matter of 675 Guelph Road, R.R.#21, 
Cambridge 

Appeal No S-1277-89, March 12, 1991 


The landlord sought to have the residential premises, 
barn and surrounding land rented by the tenants, de- 
clared exempt from the application of the Act. The 
Board examined the use of the residential premises 
and land in determining the matter and found that 
the residential portion of the accommodation came 
within the definition of rental unit under the Act. 

However, the “barren” land used by the tenants 
to grow hay was exempt from the Act. The Board 
adjusted the calculation of maximum rent and 
excess rent owing, to include only the portion of 
the rental which qualified as the rental unit. 
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